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Chapter 1 | WHAT IS AN EMPLOYMENT CONTRACT?
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What is an employment 
contract? 

An employment contract is a legally 
binding document that underpins 
the relationship between employers 
and employees. The purpose of 
this document is to establish the 
promises of both parties related to 
the role being offered. A contract 
must contain an offer, acceptance, 
and consideration, among other 
aspects, to be a legal document. 
If any of these components are 
missing, the contract may not be 
legally enforceable.

An employment contract is beneficial 
for two reasons: in case of a need to 
discuss rights, duties, promises and 
agreements, or if a dispute arises. 
Ensure the contract is clearly worded 
and both parties are aware of their 
expectations ahead of employment 
commencing. If a dispute arises in 

future, a thorough and clear contract 
can help to protect the rights of 
employers. 

Likewise, if an employer breaches 
their contract, for example by not 
paying a bonus that was promised, 
legal action could be taken by the 
employee.

It is best practice to have a written 
contract of employment signed by 
witnesses, even though the law 
accepts verbal contracts too. Some 
Awards do require employers to 
advise employees in writing in certain 
instances, such as their status of 
employment or hours of work.

It is important to remember 
that while an employer is 
allowed to prescribe the 
conditions of a contract, they 
cannot override employment 
laws. For this reason, most 
employers seek assistance 
from a workplace specialist 
or lawyer when creating 
employment contracts.

Employer tip.
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What to include 
in an employee 
handbook.

• Welcome note and 
information for new joiners

• Background and culture of 
the company

• Code of conduct
• Health and safety
• Hours of work
• Leave provisions
• Pay and benefits 

Performance standards
• Redundancy
• Rules of company
• Training and development
• Termination (ending) of 

employment
• Use of company vehicles

Employee handbook. 

The employee or company handbook (or manual) is one of the best ways 
for employees to learn about the workplace. It usually includes a code of 
conduct, policies and procedures, company rules and simple explanations of 
employment law.

While not legally required, employers may find the employee handbook useful 
in clarifying the rights and responsibilities of employees.
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Policies and procedures 
to include in an employee 
handbook.

• Absence and sickness policies
• Equality or equal opportunity 

policy
• Internet, email and social media (or 

IT) policy
• Use of company property policy
• Bullying and harassment policy 

and procedure

• Appraisal procedure
• Disciplinary and grievance 

procedure
• Parental leave procedure
• Performance management 

procedure
• Resignation procedure

It is important for 
employers to  
keep the employee 
handbook current  
and include any 
other topics that 
are relevant to their 
particular company. 

http://www.employsure.com.au
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Entitlement to work in 
Australia.

Knowingly hiring staff who are 
working illegally in Australia is a 
serious crime and employers can be 
hit with heavy fines and even face 
imprisonment if investigated. 

Employers are liable if  an illegal 
worker is employed if it is proven 
that the employer knew about their 
employment being illegal. Penalties 
are severe for those that employ  
workers that are not an Australian 
citizen and are working without 
a visa or in breach of their visa 
conditions. 

To avoid this risk, employers should 
always check the work entitlements 
of potential employees. In addition to 
checking the employee is legally able 
to be employed, employers should 
be aware of what documentation is 
acceptable proof of entitlement and 
which is not. 

Workplace 
rights.

Whether visa holder or not, 
any employee has a right 
to the basic entitlements 
outlined in the NES or their 
relevant Award. Failing to 
comply with obligations can 
result in employers facing 
legal action from the Fair 
Work Ombudsman with 
potentially significant financial 
penalties for any breach.

http://www.employsure.com.au
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Acceptable 
documentation.

Unacceptable 
documentation.

Each of the following documents are 
acceptable proof of a person’s right 
to work in Australia: 

• Australian birth certificate
• Australian citizenship certificate
• Australian passport
• evidence of citizenship certificate
• valid visa with permission to work 

(not all visas allow people to work)

The following documents are not 
acceptable proof of a person’s right 
to work in Australia: 

• tax file number
• driver’s licence
• Medicare card
• bank account
• referrals from employment agencies
• references from previous employers

Employers should obtain 
certified copies of any 
original, acceptable 
documents or have the 
original documents copied 
and certified by someone 
authorised, such as a Justice 
of the Peace. Maintaining 
these on the employee’s file 
is also advised. 

Employer tip.
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Visa Entitlement Verification Online.

Falsifying documents. 

Verifying a new employee’s work status can be done by using the Department of Immigration and Border Protection 
website. Visa Entitlement Verification Online (VEVO) is free and the easiest way to check work entitlements.

Employees may falsify documents to get more overtime, increase their bonus, or to get higher expense claims. They 
may alter time cards (or time clocks) to change their working hours or tamper with financial documents, inventory 
records or sales targets. Sometimes employers will falsify records to make their company look more attractive, for 
example, to lenders. In some cases, an employee has been forced to falsify records under duress from others in the 
company. 

Explaining the potential consequences of falsifying documents in an employee handbook, including the potential 
ramifications can ensure there is no confusion on the matter and that employees know how seriously this offence 
is treated. It is important to follow correct procedures where an employee does falsify documents. Examples of 
procedures to follow can be found in our e-guide on Employee performance and termination.

Click here to access VEVO.

http://www.immi.gov.au/evo
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Employee versus 
independent contractor. 

The difference between a contractor and an employee is not always clear.  
In legal terms, the relationship between employers and employees is 
a contract of service but the relationship between employers and an 
independent contractor is a contract for service. In practical terms, there are 
subtle differences. 

An employee will often work full-time, part-time or casually and will do so as 
directed by the employer. A contractor usually works the hours required to do 
a task and has more control over the way they work. But even these factors 
are not enough to decide whether someone is an employee or contractor.

Incorrectly categorising 
an employee as an 
independent contractor is 
likely to be viewed as a sham 
contracting arrangement. 

Engaging in sham contracting 
is a breach of the Fair Work 
Act and is often seen as 
an underhanded way of 
avoiding obligations. There 
are consequences for 
tax, superannuation and 
insurance as a result of 
how a worker is engaged ie 
either as an employee or an 
independent contractor. This 
means employers are best 
served by removing any doubt 
about whether a worker is an 
employee or a contractor at 
the start of the relationship.

Employer tip.

http://www.employsure.com.au


Employee or Contractor? 

• degree of control over how and 
when the work is done

• expectation of ongoing work

• financial risk

• income tax deductions

• who provides tools and equipment

• whether superannuation 
contributions are needed

• method of payment

• leave entitlements

• ability to work for other companies

• right to delegate or subcontract work

A court or tribunal looks at the full picture (totality of the relationship) and all 
possible factors (the multi-factor test). The considerations include:
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Independent contractors.

Independent contractors sometimes  
enter a workplace to carry out 
a specific task or to complete a 
project. While they are often experts 
in their field independent contractors 
often have minimal understanding of 
the workplace they are operating in, 
and must therefore be viewed as a 
potential safety risk. 

Sometimes the work of contractors 
can create hazards for employees 
working nearby, such as additional 
equipment around the workplace 
creating a trip hazard.

The difference between a contractor 
and an employee is not always clear 
cut. For clarity, get professional 
advice as misunderstanding the law 
could result in future legal action.

When managing contractors, 
employers should consider 
the risks these workers face 
when going out to a client, 
whether they are risks of the 
job or workplace.  
 
Consider these activities and 
their potential effects on the 
health and safety of clients and 
their employees, for example, 
where cleaning creates wet 
and slippery surfaces.

Employer tip.
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Agency and temporary staff 
(on-hire staff).

Agency or temporary staff, or “on-
hire staff” fall into a slightly different 
category. Although they are not 
permanent employees, they are still 
covered by the same work, health 
and safety laws as employees. 

On-hire staff are covered by the 
National Employment Standards 
(NES) and any relevant Awards 
in place for your industry. If the 
business supplying on-hire staff has 
its own enterprise agreement, this 
may replace the relevant Award if 
it covers the on-hire employee’s 
work. Temporary staff are also 
covered by equal opportunity laws to 
protect them from discrimination or 
victimisation at work.

As soon as on-hire staff start, 
employers need to provide a safe 
place for them to work, safe plant 
and equipment and supervision, and 
whatever else their role requires. 
Employers also need to provide 
training or check they are trained. 
These duties apply even when their 
role is temporary or time limited.

Both temporary and 
permanent staff are 
covered by equal 
opportunity laws 
and the National 
Employment 
Standards.

http://www.employsure.com.au
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Equal Opportunity legislation.

Effective employers want to run an organisation where everyone is treated fairly, 
differences are accepted, and people are treated with tolerance and respect. 

In addition to Federal Government legislation like the Fair Work Act 2009, 
there are several National and State based anti-discrimination laws that must 
be followed. 

The Victorian Equal Opportunity Act (2010) is an example of this type of 
legislation. It covers discrimination in employment, sexual harassment and 
victimisation at work. Importantly, this type of legislation not only covers 
current employees but extends to job applicants and contractors. 

What does 
this mean?

It is illegal to discriminate 
against someone because of: 

• race or skin colour
• sex or sexual orientation
• age
• physical or mental disability
• marital status
• family or carer’s 

responsibilities
• pregnancy
• religion or political opinion

http://www.employsure.com.au
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Taking positive action.

Similar to the legislation in other states and territories, The Victorian Equal 
Opportunity Act (2010), stipulates an employer must take reasonable steps to 
prevent discrimination, harassment or victimisation, rather than waiting for a 
complaint or a problem. 

An anti-discrimination strategy should be reasonable and in line with the type 
of business it covers. Some examples to consider: 

• the size, nature and circumstances of the business
• resources and capacity
• the business and operational priorities
• how practical or costly are the measures

Doing nothing, 
even where 
there has been 
no complaint, 
can result in an 
investigation from 
a body such as 
the Human Rights 
Commission or any 
of the state based 
anti-discrimination 
boards.

http://www.employsure.com.au
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Practical steps.

• Ensure there is a written policy on 
workplace discrimination, that is 
regularly reviewed and updated. 
The employee handbook is an 
ideal place to communicate your 
policy to employees. 

• Conduct a discrimination audit 
on the workplace policies and 
procedures. Checking for any 
training programs or policies that 
are potentially discriminatory. 
Ensure the policies surrounding 
flexible work arrangements are 
made clear.

There are a number of steps employers can take to prevent discrimination, 
sexual harassment and victimisation at work.

• Monitor the way new employees 
are recruited and train them early 
in equal opportunity at work. 

• If there is a problem, make sure 
the procedure for employees 
to make complaints about 
discrimination is streamlined, 
effective and helps prevent it from 
happening again.

Having a designated person 
for employees to contact to 
confidentially discuss any 
concerns they have around 
discrimination or bullying 
can enable any issues to be 
addressed early and avoid 
complex legal processes.

Contact 
points for 
employees.

http://www.employsure.com.au
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What are 
flexible working 
arrangements? 

Who can ask for a 
flexible working 
arrangement?

Flexible working arrangements can 
benefit employees and employers 
alike. A business is more likely to 
hold on to employees, see better 
productivity and job satisfaction, and 
reduce absenteeism if they allow 
staff a greater balance between work 
and personal lives. 

Whether it is part-time work, flexi-
time, job sharing, working from home 
or staggered hours, these are all 
types of flexible working.

Some employees have a statutory 
right to ask: 

• a parent or someone responsible 
for a child of school age or younger

• a carer
• worker with a disability
• worker who is 55 or older
• an employee experiencing violence 

from a member of their family, or 
supporting someone in their family 
or household who is experiencing 
violence in their family

Employees that fall into one of the 
above categories and have worked 
for the employer for 12 months can 
ask for flexible working. 

An employer has 21 days 
to grant or refuse a request 
for flexible working and this 
must be done in writing. 

There must be a reasonable 
business reasons for 
refusing, for example, 
cost, lack of capacity 
or impracticality, loss of 
efficiency or productivity, 
or negative impact on 
customer service.

Even if an employee does 
not have a statutory right to 
request flexible work, it is still 
best practice to consider their 
needs and respond quickly.

How to 
respond.
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Pregnant 
employees.

Special maternity 
leave.

No safe job leave.
It is illegal to fire, demote, or treat 
less favourably pregnant employees 
based on their pregnancy.

As well as the usual entitlements, like 
sick leave or annual leave, pregnant 
employees might need to take special 
maternity leave or paid safe job leave.

Special maternity leave is 
unpaid and for employees with 
a pregnancy-related illness or 
whose pregnancy ends because of 
miscarriage, termination or stillbirth. 
The employee needs to tell their 
employer as soon as possible the 
dates of her leave and, if required, 
provide medical evidence. Special 
maternity leave does not cut into any 
available unpaid parental leave.

A pregnant employee may need 
a safe job if her usual tasks have 
become too risky. A safe job carries 
the same pay, hours of work and 
entitlements as the usual job. If 
there is no safe job, the employee 
is entitled to paid no safe job leave 
during the risk period. No safe job 
leave is paid if the employee is 
entitled to unpaid parental leave. 
Employee’s not entitled to unpaid 
parental leave may take unpaid no 
safe job leave. 

Seek advice before directing 
a pregnant employee to 
take unpaid parental leave 
or making a pregnant 
employee’s job redundant. 
Employers should make sure 
the employee freely agrees 
to any changes to their hours 
of work and pay. Failure to 
do so can result in unfair 
dismissal, discrimination or 
adverse action claims.

Employer tip.
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Disabled employees. 

Employers must make reasonable 
adjustments to accommodate 
workers with disabilities, under 
the Commonwealth Disability 
Discrimination Act 1995. Equal 
opportunity laws state employers 
must avoid discrimination during 
recruitment and in the workplace 
ensuring workers with a disability 
do not get less favourable treatment 
than other employees.

During interviews, employers should 
always be careful when asking 
candidates about their health. For 
example, if an illness or disability 
has been disclosed during the 
interview and the candidate is 
unsuccessful, they may claim they 
were discriminated against because 
of their illness or disability. 

When hiring a disabled employee, 
employers may need to make 
reasonable adjustments to the 
workplace. For example, a 
specialised mouse for someone 
who struggles with dexterity, or later 
start and finish times to avoid the 
pains of travelling during peak hour. 
Employers cannot be expected to 
make reasonable adjustments if 
someone is not visibly disabled and 
they have not told you about their 
disability.

Employers are advised to be 
aware that if an employee’s 
performance drops off, 
this could be because of a 
disability. In this case, look 
at providing reasonable 
adjustments. If disciplinary 
action is pursued without 
investigating fully – and 
the decline is because of 
disability – it could be seen 
as less favourable treatment.

Employer tip.
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Alternative employment.

There may be times when an 
employer will have to find alternative 
employment for an employee. This 
could be because of a change in 
their personal circumstances so 
they cannot do their job or meet 
the obligations in their contract; or it 
could be a change in the business 
resulting in potential redundancies.

It may be possible to avoid 
redundancy by employees being 
offered suitable alternative work. 
Whether the role is suitable for them, 
depends on the status, pay, benefits, 
location, working environment, or 
hours of work. If there is a suitable 
alternative position and it is not 
offered, the employee may be able to 
lodge an unfair dismissal claim.

If an employee has a change in 
their personal circumstances, they 
may be unable to do their usual 
job. For example, if they lose their 
driving licence, they can no longer 
drive for work. This does not mean 
the employer can immediately 
dismiss them, and employers in this 
scenario are encouraged to look for 
reasonable alternative duties. 

In the context of 
redundancy, if there are no 
suitable alternative positions 
within the company and the 
employer decides to make an 
employee’s role redundant, 
consult our e-guide on 
Employee performance 
and Termination before 
proceeding. There are 
strict laws surrounding the 
termination of employee 
contracts and this e-guide 
outlines some of the basic 
requirements employers 
simply cannot overlook. 

Employer tip.
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Employment law changes.

Australia has experienced significant change in a little over a decade .  
Employers have seen WorkChoices in 2005, the Fair Work Act in 2009 and 
Modern Awards in 2010, with updates due for 2017 across a number of 
industries. In addition to these changes, in 2014, new anti-bullying provisions 
gave extended powers for the Fair Work Commission to deal with bullying, 
and there are also state and territory based changes that happen on top of 
these changes.

These are the landmark changes in recent times but many smaller and 
vital changes happen every year. For example, the Commission reviews 
Australia’s minimum wage every year and quite often makes minor changes to 
accompanying legislation. 

Whatever the 
change, employers 
must have  
policies and 
procedures in 
place to keep 
their workplace 
fair and compliant. 
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1300 651 415

Navigating workplace 
relations can be confusing.
Employsure works directly with employers to ensure they stay on top of 
rapidly changing legislation and provide a fair and safe workplace for their 
staff. 

Whether it be dealing with a difficult employee, facing a tribunal claim or 
reviewing work health and safety, our clients can rest assured we have 
them covered.

Get in touch with us today to find out how we can help your business 
grow.
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